Case 3:06-cv-00431-JJB-CN  Document 11-5 Filed 06/20/2006 Page 1 of 21

IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

ENTERTAINMENT SOFTWARE
ASSOCIATION AND ENTERTAINMENT
MERCHANTS ASSOCIATION,

Plaintiffs, CIVIL ACTION NO. 06-431-JJB-CN

VS.

CHARLES C. FOTI, JR., in his official
capacity as Attorney General of the State of
Louisiana; and DOUG MOREAU, in his
official capacity on behalf of himself as
District Attorney for the Parish of East
Baton Rouge, and on behalf of a class of
similarly situated individuals in their official
capacities,

SECTION “D”

Judge James J. Brady

Defendants.
DECLARATION OF TED C. PRICE

Pursuant to 28 U.S.C. § 1746, I, Ted C. Price, under penalty of perjury state as
follows:

1. I am the President and CEO of Insomniac Games, Inc. and have served in
this capacity since I founded the company in 1994. My duties outside of those regularly
associated with running a company include directly overseeing creation and development
of video games for the Playstation game console, Playstation 2 game console and the
Playstation 3 game console.

2. Insomniac Games is headquartered in Burbank, California and is an
independent video game developer employing approximately 155 people. Over the past

12 years Insomniac has created and developed games for the Playstation game console
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and the Playstation 2 game console, most notably the Spyro the Dragon series on the
Playstation and the Ratchet and Clank series on Playstation 2. The games Insomniac has
created have sold close to 20 million copies worldwide to date. The company is currently
developing two videogames for the Playstation 3: Resistance: Fall of Man to be released
in 2006 and an untitled Ratchet video game to be released in 2007.

3. Even though I am President and CEO of Insomniac, I am heavily involved
in the design of our games, serving as creative director and executive producer for most
of our titles. I am also the chairman of the Academy of Interactive Arts and Sciences
(“*AIAS”) which was founded to recognize artistic and technical excellence in computer
and video games. This excellence is recognized at the Interactive Achievement Awards
hosted every year by the AIAS. This event is roughly the equivalent of its counterparts in
the motion picture, television and recording industries. These peer-based awards are
given in a wide variety of categories, some based on game content and others on craft
(such as Outstanding Achievement in Sound/Music and Outstanding Achievement in
Character or Story Development.)

4. The Academy and other organizations within the video game industry like
the International Game Developers Association (“IGDA”) of which I am also a member,
serve to remind people that computer and video games constitute artistic expression.
Today’s video games have storylines, characters, art, animation, sound effects and music
that rival motion pictures and other forms of entertainment in terms of quality and
complexity. As do movie directors and book authors, game creators not only strive to
entertain their audiences but to communicate messages and ideas including a variety of

political, social and moral commentary. For example, Tom Clancy’s Rainbow Six 3, a
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game discussed in this declaration, communicates the same patriotic ideals and outlook
on US national security put forth in Tom Clancy’s novel Rainbow Six.

5. Because of my current positions and because of my experience as an
active member of the video gaming community I have extensive knowledge of the video
game industry including knowledge of how computer and video games are developed,
published and distributed. Throughout my life I have also been an avid player of
computer and video games. In my lifetime I estimate that I have played over 1,000
computer and video games and that I have spent thousands of hours playing computer
and video games. I am familiar with the design, storylines, character development, and
expressive elements of a wide range of computer and video games. In particular, I am
familiar with the following games, which I understand have been submitted to the Court
along with a videotape of representative game play:

Medal of Hornor: Frontline
Resident Evil 4
Jade Empire
God of War
Full Spectrum Warrior
Tom Clancy’s Rainbow Six 3
THE STATUTE

6. On ___ , Louisiana enacted into law R.S. 14:91.14, also known as Act
# 441 of the 2006 Regular Legislative Session (“the Act”).

7. I have reviewed the Act, including the Act’s prohibition of the sale or

rental certain games to minors and the serious criminal penalties levied as a result.
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8. The Act uses vague and subjective terms in an attempt to establish
boundaries for what is and is not prohibited in saleable or rentable videogames. For
example, the phrase “appeals to a minor’s morbid interest in violence” is particularly
ambiguous. It is difficult to understand what constitutes “‘a morbid interest in violence,”
and it is not clear to game creators where an interest becomes “morbid.”

9. But even more problematic is the fact that the word “violence” is an
incredibly broad term. Does the “violence” referenced in the Act include the portrayal of
injury? Does it include “violence” that might be associated with cartoons, such as
punching another being? Under this section of the Act it could certainly be argued that a
boxing game, a football game, a World War II game, a game featuring physical contact
between cartoon characters, or indeed almost any game on the market today that features
physical contact, depictions of injuries or death could appeal to a minor’s “morbid”
interest in violence and therefore trigger application of the Act. With such broad and 1ll-
defined terms used game creators given the impossible job of guessing the intent of the
Act’s creators.

10. Similarly, the phrase “patently offensive to prevailing standards” in
reference to “depictions of ;/iolence” is entirely subjective and unclear.

11. My concern as a game developer is that there is no predictable ér settled
interpretation of the ambiguous definitions in this Act. This means that the games my
company and I create could conceivably be covered by this Act. If we have no way of
truly understanding how people will apply these terms, it is very difficult for us to freely

design games without fearing that the statute will apply to our games.
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12. As a result of the ambiguous nature of the definitions within this Act and
the fact they can be so widely and disparately interpreted, I believe that this Act may
result in the criminalization of many video games. Indeed, the definition, if applied
broadly, could be interpreted to cover many video games presently available for
commercial sale or rental, including games rated “T for teen.”

13. From my perspective as a game designer and developer, with this Act in
place I would feel very uncomfortable about including even cartoon violence in our
games. The kind of cartoon violence to which I refer is exhibited in Insomniac Games’
Ratchet and Clank series which has garnered a “T” rating from the ESRB denoting a
game that may be appropriate for children 13 and over. The main characters in Ratchet
and Clank are not human and resemble cartoon characters. These characters “kill” each
other, are “killed” by the main character and occasionally “dismembered” in comedic
ways. Even though as one of the game’s creators I may think that the cartoon violence in
this game does not “appeal to a minor’s morbid interest in violence,” a retailer fearing
possible fines, imprisonment and/or hard labor for interpreting the content differently
than a “trier of fact” may refuse to sell this game to minors. As a result this Act could
have an adverse affect on our business and severely constrain our designers’ artistic
freedom and ability to express themselves in our games.

14. As a game developer, I worry that because the government can fine
individuals for misinterpreting the Act, retailers, distributors, and publishers will act
extremely conservatively to avoid being fined, imprisoned and/or sentenced to hard labor.
For many games this will result in a decreased demand at retail. The reduced demand is

likely to create a domino effect where distributors choose not to distribute certain
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categories of games and publishers respond by curtailing development of games that may
possibly fall under the Act’s prohibitions. This will require that game developers and
creators alter and/or restrict their creative expression within the games they make.

15.  From my perspective as a game designer and developer, I also feel that
this Act severely infringes on the rights of every developer in my company to freely
express him or herself under the First Amendment of the U.S. Constitution. Government-
mandated fines or imprisonment for misinterpretation of the Act’s vague terms will mean
that our designers will have to restrict the kinds of storylines and gameplay we include in
our games. This is a restriction not shared by any other entertainment medium.

16.  Furthermore, this Act creates an incredibly negative and unwarranted
stigma for games which feature violence less graphic than seen in today’s feature films
and other media. Not only does this Act create a double standard for a creative medium
equivalent in relevance to film, books and television, but it clearly ignores the artistic
merit, relevance and sophistication of today’s video games by essentially treating an
ambiguously defined subset of games similarly to pornography and controlled substances
such as alcohol and cigarettes.

17. Finally, from my perspective as a consumer and a parent, I object to the
fact that the Government is deciding what kind of content is or is not appropriate for
people of any age. I believe that in particular the Act takes away parents’ rights to
determine what is appropriate for their children. Like the movie industry, the videogame
industry has developed a robust rating system which clearly informs parents about the

content of games. If parents decide that it is appropriate for children under 18 to purchase
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or rent any type of game, with or without parental accompaniment, it should be their
prerogative, not that of the Government.
POTENTIAL APPLICATION OF THE ACT TO SPECIFIC GAMES

Medal of Honor: Frontline

18.  Medal of Honor: Frontline is a video game developed and published by
Electronic Arts. The ESRB gave Medal of Honor: Frontline a rating of “Teen” or “T,”
meaning that it may be suitable for ages 13 and older. Electronic Arts publishes the game
for Microsoft’s Xbox console, Sony’s Playstation 2 console, Nintendo’s Gamecube
control.

19. This game puts the player in the shoes of Lieutenant James Patterson, a
transport pilot turned soldier. Patterson is a part of the American forces landing in
Normandy on D-Day during World War II.

20. The game begins with a harrowing segment where Patterson must survive
the Normandy landing and help his fellow soldiers gain control of the beach and
surrounding areas. This opening sequence in the game is very similar to the opening
scene of Saving Private Ryan except that the player is actually playing through the scene,
running across the sand, taking cover and eventually storming the bunkers occupied by
German soldiers.

21. After the Normandy landing, Patterson is enlisted in the intelligence
gathering efforts of the Office of Strategic Services (OSS). He is sent on reconnaissance
missions and eventually tasked with destroying a U-boat shipyard. During this particular

mission Patterson recovers secret German documents, one of which outlines German
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plans for an experimental jet bomber. The OSS determines that if the Nazis successfully
construct the bomber, the tide of war will turn against the Allies.

22. Patterson is then sent into an occupied town to meet with an informant
who helps locate the head of the bomber project, a Nazi Baron. Patterson finds the Baron
aboard a train which he learns later is destined for the bomber facility. But when
Patterson confronts the Baron, the Baron manages to escape. Now knowing the location
of the bomber construction facility Patterson must make his way to the district of Gotha.

23. Patterson infiltrates the aircraft research facility in Gotha. Once he locates
the bomber he calls in an allied airstrike. But again, he must face the Baron and his
soldiers. Patterson ultimately defeats the Baron and escapes with the bomber, thus
ensuring it will never be used against Allied targets.

24.  Itis very difficult to attempt to apply the Act’s ambiguous terms to this
game, such as whether or not it “taken as a whole, appeals to a minor’s morbid interest in
violence” or is “patently offensive to prevailing standards” in reference to violence.
Every player approaches the combat scenarios in the game differently. As a result, some
players would experience violent acts much less frequently than others, and players will
vary in the amount of violence they use to accomplish their objectives. Which player

experiences would be used to apply the Act’s vague metrics?

Resident Evil 4
25.  Resident Evil 4 is a video game developed by Capcom Production Studio 4

and published by Capcom. The ESRB gave Resident Evil 4 a rating of “Mature” or “M,”
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meaning that it may be suitable for ages 17 and older. Capcom publishes the game for
Nintendo’s Gamecube.

26.  Resident Evil 4 continues a saga begun in earlier Resident Evil games. In
previous games a sinister corporation called Umbrella had manufactured a virus which
turned humans into zombies and mutants. We learn in the beginning of Resident Evil 4
that the United States government has issued a suspension decree to Umbrella, crashing
its stock and driving it out of business.

27. The main character in the game is a government agent named Leon
Kennedy. At the start of the game he is tasked with rescuing Ashley, the kidnapped
daughter of the American president. Leon follows clues to a small rural village in Spain
and begins his search.

28. To summarize: the player eventually discovers that a character named
Osmund Saddler has discovered an ancient parasite called La Plagas. This parasite when
injected into humans will turn them into zombies or transform them into even more
vicious and powerful monsters. The catch is that Saddler, himself a mutant, can exert his
will over those that are infected and use them for his own nefarious purposes. Saddler
himself has not kidnapped Ashley, rather an old enemy of Leon’s has kidnapped her to
curry favor with Saddler so that /e can steal Las Plagas (an attempt which is later
thwarted). Saddler’s intent is to use Ashley to extort money from the United States
government. But this is not the main focus of Saddler’s actions as the player will later
find out.

29. Several hours into the game, the player rescues Ashley but his attempts to

return her to the United States are hindered by Saddler and his army of zombies and
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mutants. The player, while doing his best to protect Ashley uncovers more and more
layers of Saddler’s complex scheme to manufacture and spread Las Plagas for his own
personal gain. Before he is able to return Ashley to the United States Leon must confront
and kill Saddler. W. On the player’s victory the main games ends and Leon returns
Ashley to the United States.

30. Throughout the game, the player is constantly subjected to plot twists,
mysteries to be solved and evolving relationships between the main characters. While the
game is linear (in that there is no branching storyline) the player has to solve puzzles and
manage a complex inventory to have any hope of succeeding.

31.  While some players may be able to avoid confrontation with most of the
enemies in this game, other players will succeed through killing the majority of the
zombies and mutants he or she encounters. Yet enemy encounters do not happen
consistently — there are frequent stretches of exploration in between combat sequences.
Because players may play through the game at different speeds and have different styles
of play, it would be impossible to determine if this game “taken as a whole, appeals to a
minor’s morbid interest in violence” or is “patently offensive to prevailing standards” in
reference to violence.

32.  Itis also important to note that the Resident Evil videogame franchise has
spaWnecl two feature films — Resident Evil (2002) and Resident Evil: Apocalypse (2004).
These films are based on the characters and storylines featured in the Resident Evil. series
of videogames and are both rated R. The fact that these films (which feature equivalently

mature imagery and content as the games) enjoy protection under the First Amendment

10



Case 3:06-cv-00431-JJB-CN  Document 11-5 Filed 06/20/2006 Page 11 of 21

of the U.S. Constitution but the games would not under this Act is a perfect example of

the double standard that this Act promotes.

Jade Empire

33. Jade Empire is a video game developed by Bioware Corporation and
published by Microsoft Corporation. The ESRB gave Jade Empire a rating of “Mature”
or “M,” meaning that it may be suitable for ages 17 and older. Microsoft publishes the
game for its Xbox console.

34.  The story of Jade Empire is complex and has different paths which the
player may choose to follow. There are many opportunities in the game for the player to
choose between good, neutral and evil actions that will change the course of the story,
change the way other characters in the game react to the player’s character and change
the items and skills available to the player.

35. The story itself is heavily influenced by Chinese mythology and wuxia
(martial-chivalric stories). It takes place in a mythical kingdom called the Jade Empire
which is ruled by Emperor Sun and his younger brothers Prince Li and Prince Kin.
Before the game begins the kingdom suffers a terrible drought and the Emperor, seeking
to end the drought obtains the heart of the Water Dragon, Goddess of Life. For whoever
possesses the heart of the Water Dragon gains immense power and becomes immortal.
While the Emperor indeed ends the drought he is corrupted by the power he has obtained
and decides to become a god. His brothers Li and Kin attempt to stop him but the

Emperor is too powerful. He turns Kin into a demonic slave named Death’s Hand while
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Li flees and travels to the edge of the empire disguising himself as a benevolent martial
arts master.

36.  With the Goddess of Life unable to function, the gates to the underworld
are closed preventing the spirits of the dead from being reincarnated in the afterlife. The
empire begins to fill with the spirits of the dead (ghosts) who begin to go mgd and attack
the living. Even worse, to further strengthen his hold on the land, Emperor Sun builds an
army of immortal golems powered by the enslaved souls of the dead.

37. The player’s character begins as a student of Prince Li, now disguised as
Master Li. Master Li trains the player to fight the spirits, bandits and demons and enlists
the player in his own evil quest to steal the heart of the Water Dragon from his brother,
though the player doesn’t realize it at first. Throughout the game the player’s character
develops new skills, acquires many new items, gains followers and uncovers more and
more of the back story. Much of what the player learns and acquires is a result of
thousands of choices he must make throughout his travels. But ultimately he ends up
battling and defeating Emperor Sun near the end of the game.

38. When the Emperor falls, Master Li obtains the heart of the Water Dragon
and inherits its immense powers. Unfortunately for the player it is at this point that he
discovers Master Li is just as evil as his brother. Master Li kills the player’s character
sending him to the spirit realm as a ghost. When the player wakes up in the spirit realm
he finds that to return to the land of the living he must first unlock the gates to the
Underworld. Eventually after a series of adventures as a spirit the player does return as a

mortal and has a final showdown with Master Li, now Emperor Li. When the player
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defeats the new Emperor he has two choices — one to rule the world with the evil
Emperor the other to restore the world to a balanced state.

39.  This game features long stretches of exploration and many instances of
exposition where the player is learning about the background of the land and the other
characters. Depending on a player’s style of play, combat may occur frequently or
infrequently, and combat may vary in its intensity. In other words, the player may choose
to avoid some combat sequences or jump into every confrontation. Because of this open-
ended game design it would be impossible to determine whether or not the game “taken
as a whole, appeals to a minor’s morbid interest in violence” or is “patently offensive to
prevailing standards” in reference to v'iolence.

40. Finally, the storyline and characters put forth in this game are equally as
complex, if not more, than those found most feature films and books. Indeed, players
spend many, many hours playing through games such as Jade Empire, discovering new
plot twists and making choices which may take them down alternate paths. As such, to
construct a game as large and as complex as Jade Empire takes many man years and
involves a unique combination of artistic and technical skill and creativity similar to that

involved in feature film creation.

God of War

41. God of War is a video game developed and published by Sony Computer
Entertainment America. The ESRB gave God of War a rating of “Mature” or “M,”
meaning that it may be suitable for ages 17 and older. Sony Computer Entertainment

America publishes the game for Sony’s Playstation 2 game console.
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